Filed 12/29/97

CERTI FI ED FOR PUBLI CATI ON

COURT OF APPEAL, FOURTH APPELLATE DI STRI CT

DI VI SI ON ONE

STATE OF CALI FORNI A

| NDUSTRI AL | NDEMNI TY COVPANY,
Petiti oner,
V.
WORKERS' COVPENSATI ON APPEALS
BOARD and CALI FORNI A | NSURANCE
GUARANTEE ASSQOCI ATI ON,

Respondent s.

STATE COVPENSATI ON | NSURANCE FUND,
Petiti oner,
V.
WORKERS' COVPENSATI ON APPEALS
BOARD and CALI FORNI A | NSURANCE
GUARANTEE ASSQOCI ATI ON,

Respondent s.

D028509
(WCAB No. NOR 176316)

D028762
(WCAB No. NOR 176316)

PETI TIONS for review after the Wrkers' Conpensation Appeal s

Board (Board) granted the request by California Insurance

Guarantee Association (ClGA) for reconsideration and rescinded an

awar d assessed agai nst Cl GA by the workers' conpensation referee

(WCR). Review granted and Board's order affirned.



Fi nnegan, Marks & Hanpton, M chael A Mrks and Ellen Sins
Langille for Petitioner in No. D028509.

Hawor t h, Bradshaw, Stall knecht & Barber, Inc. and C. CGordon
Tayl or as Am cus Curiae on behalf of Petitioner in No. D028509.
Krimen, Da Silva, Daneri, Bloom & Landsi edel and Louis

Harris for Petitioner in No. DO028762.
Jones, Nelson, Screeton & Evidon and R chard E. Guilford for
Respondents in Nos. D028509 and D028762.
I
| NTRCDUCTI ON
CIGA, a statutorily-created involuntary unincorporated
association of California-admtted insurers, was fornmed to

provide insureds wth financial and | egal assistance if their

i nsurers becone insolvent.1

The WCR assessed an award agai nst Industrial Indemity
Conmpany (Industrial), State Conpensation |nsurance Fund (SCF),
and Cl GA proportionate to periods of coverage by Industrial,

SCIF, and insolvent Pacific States Casualty Conpany (Pacific).

1 (Ins. Code, § 1063 et seq.; lIsaacson v. California Ins.
Guarantee Assn. (1988) 44 Cal.3d 775, 784-786; R. J. Reynolds Co.
v. California Ins. Guarantee Assn. (1991) 235 Cal. App. 3d 595,
597-600; Saylin v. California Ins. Guarantee Assn. (1986) 179

Cal . App. 3d 256, 261-262; Ross v. Canadian Indemnity Ins. Co.
(1983) 142 Cal . App.3d 396, 399; E. L. White, Inc. v. City of
Huntington Beach (1982) 138 Cal . App. 3d 366, 370; Interstate Fire
& Casualty Ins. Co. v. California Ins. Guarantee Assn. (1981) 125
Cal . App. 3d 904, 908; California Union Ins. Co. v. Central
National Ins. Co. (1981) 117 Cal. App.3d 729, 731, 734.)



The Board rescinded the WCR s award agai nst Cl GA and substituted
a joint and several award against Industrial and SClF.

In these consolidated matters, petitioners Industrial and
SCI F chal l enge the Board's award. Concluding the Board correctly
resci nded the award against Cl GA and properly inposed joint and
several liability on Industrial and SCIF, we affirmthe Board's
awar d.

[
FACTUAL AND PROCEDURAL BACKGROUND

Machi ne handl er Alvaro Garcia filed a worker's conpensati on
claimfor cunulative injury sustained on the job during the
period from Novenber 6, 1990, through Novenber 6, 1991. During
that time Garcia's enpl oyer had successive workers' conpensation
coverage with Industrial (Novenber 6, 1990, through June 30,
1991), Pacific (July 1, 1991, through Cctober 26, 1991) and SCI F
(Cctober 27, 1991, through Novenber 6, 1991).

Before trial of Garcia's claim Pacific becane insolvent and
was placed into liquidation by the insurance conm ssioner. ClGA
entered the litigation due to Pacific's insolvency and sought
dism ssal fromthe case on the ground Garcia's claimdid not
constitute a "covered clainm under |Insurance Code section 1063.1
subdi vision (c)(9), because "other" workers' conpensation
i nsurance was avail able through jointly and severally |liable
I ndustrial and SCIF. The WCR denied Cl GA's request for dism ssal

and i ssued awards favoring Garcia proportionate to tinme of



coverage, to wt, Industrial 64.7 percent, CIGA for Pacific 32.3
percent, and SCIF 3 percent.

Seeki ng reconsideration by the Board, ClGA asserted a joint
and several award should be issued against Industrial and SClF
Cl GA al so asserted it could not be held responsible for any
portion of Garcia's cunulative trauma award because ot her
i nsurance was avail able to cover the entire award as Industri al
and SCIF were jointly and severally liable.

Upon reconsi deration, the Board rescinded the WCR s award
and substituted a joint and several award against |Industrial and
SCIF. 1In absolving CIGA fromany liability, the Board concl uded
(1) CGA was only required to pay "covered clainms"; (2) "covered
clainms" did not include clains covered by other insurance
available to the claimant or insured (Ins. Code, 8 1063.1, subd.
(c)(9)); and (3) Garcia's claimwas covered by other insurance
since all carriers during Garcia's period of exposure were
jointly and severally liable for benefits to an enpl oyee for
cumul ative trauma (Lab. Code, § 5500.5, codifying Colonial Ins.
Co. v. Industrial Acc. Com. (1946) 29 Cal.2d 79).

11
DI SCUSSI ON

| ndustrial and SCIF contend the Board erred in concl uding
that all benefit awards in cunul ative trauma cases agai nst nore
t han one enpl oyer and/or one carrier nust be joint and several.

| ndustrial and SCIF further contend the Board erred in concl udi ng



Cl GA need not pay insolvent insurer Pacific's proportionate
liability for Garcia's cunulative trauma injury. |Industrial
asserts that absent an election by Garcia under Labor Code

section 5500.5, subdivision (c), CIGA was required to pay its

proportionate share on behal f of Pacific. 2

In essence, this case poses the question: Were solvent
wor kers' conpensation insurance carriers are adjudicated |iable
to a cumulatively injured enployee, is CIGA also liable? As we
shal | explain, the answer is no.

A
Joint and Several Liability

I ndustrial and SCIF contend a joint and several award was
not authorized on Garcia's cunulative trauma claimsince Garcia
assertedly failed to make an el ecti on under Labor Code section
5500. 5, subdivision (c), to proceed against fewer than al
defendants. Simlarly, CAI contends that joint and several
liability may generally be inposed only if the enpl oyee elects to

proceed agai nst nore than one defendant but fewer than al

def endants joined in the action.3 W disagree.

2 California Wrkers' Conpensation Institute (CANCl) has filed
an am cus curiae brief in support of Industrial.

3 I ndustrial and CWCI note a joint and several award is proper
where an occupational disease involves silicotic exposure during
under ground m ni ng operation enploynent. (Lab. Code, 8§ 5500.5,
subd. (f).)



Labor Code section 5500.5, subdivision (c), provides in
rel evant part: "In any case involving a claimof occupational
di sease or cunulative injury occurring as a result of nore than
one enploynent within the appropriate time period . . . the
enpl oyee making the claim. . . may elect to proceed agai nst any
one or nore of the enployers. Were such an election is made,
t he enpl oyee nmust successfully prove his or her claimagainst any
one of the enployers naned, and any award whi ch the appeal s board
shal | issue awardi ng conpensation benefits shall be a joint and
several award as against any two or nore enployers who nay be
held liable for conpensation benefits."

Labor Code section 5500.5 "governs the procedure to be
enpl oyed in cases where an enpl oyee suffers either an
occupational disease or a cunmulative injury. Section 5500.5 is a
codification of the Suprene Court's decision in Colonial Ins. Co.
v. Industrial Acc. Com. (1946) 29 Cal.2d 79." (General Accident
Ins. Co. v. Workers®™ Comp. Appeals Bd. (1996) 47 Cal.App.4th
1141, 1145, citing City of Torrance v. Workers®™ Comp. Appeals Bd.
(1982) 32 Cal.3d 371, 374-375; also Flesher v. Workers®™ Comp.
Appeals Bd. (1979) 23 Cal.3d 322, 327.)

In Colonial Ins. Co. v. Industrial Acc. Com., supra, 29
Cal.2d 79 (Colonial), the Suprenme Court concluded that in cases
i nvol vi ng progressive occupational diseases, "the enpl oyee may,

at his option, obtain an award for the entire disability against



any one or more of successive employers or successive iInsurance
carriers if the disease and disability were contributed to by the
enpl oynent furni shed by the enpl oyer chosen or during the period
covered by the insurance even though the particular enploynent is
not the sole cause of the disability.” (Id. at p. 82, italics
added.) The Suprene Court reasoned: "To require an enpl oyee

di sabled with such a disease to fix upon each of the carriers or
enpl oyers the precise portion of the disability attributable to
its contribution to the cause of the nmalady is not in consonance
with the required liberal interpretation and application of the
wor kmen' s conpensation | aws. The successive carriers or

enpl oyers shoul d properly have the burden of adjusting the share
t hat each should bear and that should be done by themin an

i ndependent proceedi ng between thenselves. They are in a better
position to produce evidence on the subject and establish the
proper apportionnent. Al of them may have contributed to the
disability and the employee should be permitted to proceed
against and have an award against any or all of them for the
whole disability if the evidence discloses that he was exposed to
[the cause of his nmalady] during his period of enploynent with
each of the enployers naned."” (lbid., italics added.)

Simlarly, in Fireman®s Fund Indem. Co. v. Ind. Acc. Com. (1952)
39 Cal.2d 831, the Suprene Court observed: "The comm ssion found
petitioner jointly and severally liable with the other insurance

carrier. This finding is correct so far as the enpl oyee is



concerned, since he should not be required to fix the precise

portion of the disability attributable to each period of

exposure." (Id. at p. 835.)4

In Flesher v. Workers® Comp. Appeals Bd., supra, 23 Cal. 3d
322 (Flesher), the Suprene Court characterized the Colonial rule
codified in Labor Code section 5500.5 as providing that "an
enpl oyee di sabl ed by a progressive occupational disease nmay
obtain an award for his entire disability against any one or more
of his successive employers or insurance carriers and that those
held liable have the burden of seeking apportionment."” (Flesher
v. Workers®™ Comp. Appeals Bd., supra, at p. 327, italics added.)
The Suprene Court noted that as originally enacted in 1951,
"section 5500.5 was limted by its express |anguage to
occupational disease clains, but its procedures were applied by
anal ogy to cunulative injury clains as well. [Ctations.] In
1973, section 5500.5 was anended to expressly cover cunul ative
injury as well as occupational disease clains. [Citation.] At
the same tine it was also anended to Iimt the enpl oyers against

whom conpensati on coul d be sought to those who had enpl oyed t he

4 In Fireman®s Fund Indem. Co. v. Ind. Acc. Com., supra, 39
Cal . 2d 831, the Suprene Court further stated, "as between the two
i nsurance carriers of the single enployer who enpl oyed the

i njured enpl oyee during the entire period of exposure, we are of
the opinion that a proper apportionnent of the award, based on
the various factors leading to the disability, should be made in
a separate proceeding in a manner simlar to that prescribed for
apportioning an award as between successive carriers or enployers
in cases involving occupational diseases." (I1d. at p. 835.)
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applicant during the preceding five-year period. [Ctation.] In
1977, section 5500.5 was anended to reduce the five-year period
to a one-year period by 1981." (Ilbid.)

In essence, consonant wth the purpose of the workers
conpensation statutory schene, the Suprene Court decisions in
Colonial and Flesher expanded the enpl oyee's procedural
alternatives by recognizing the enployee's right to a full award
even if the enpl oyee opted to proceed against fewer than al
successi ve enpl oyers or successive insurers. Labor Code section
5500. 5, subdivision (c), sinply codified such right to opt.
Contrary to Industrial's contention that section 5500.5 clearly
evinces a legislative determ nation that joint and several awards
are permssible only in specified instances of cunulative trauma
cases, nothing in the statute indicates any intent to condition
the joint and several liability of nmultiple defendants upon the
enpl oyee's "el ection" or otherw se preclude an enpl oyee from
obtaining a joint and several award where all carriers
partici pate as defendants in the proceedi ngs.

Qur conclusion is consistent wwth Marsh v. Workmen®"s Comp.
App. Bd. (1968) 257 Cal.App.2d 574. In Marsh the enpl oyee's
survivors sought death benefits from four insurance conpani es,
apparently constituting all the enployer's workers' conpensation
carriers during the relevant periods. The appellate court
observed: "'It is the established rule in cases where disability

or death results to an enployee froma progressive occupati ona



di sease or cunulative industrial injury that the enployee (or his
dependents) may elect to recover full conpensation benefits from
any enployer (or insurer) in the chain of causation and that the
appeal s board nust thereafter apportion the liability anong the
successive enployers (or insurers) in the proportion that each
peri od of enploynent (or correspondent coverage) contributed.’
[Ctations.] The proper procedure in such cases i1s to hold the
employers (or carriers) in the chain of causation jointly and
severally liable, |l eaving themto debate the issue of
apportionnment of their relative liabilities in a separate
proceedi ng. There can be no apportionment as to the claimant and
there is no reason he should be required to wait until the
determ nation of the apportionnment issue to receive his award."
(Id. at pp. 578-579, italics added.)

Finally, we observe that consistent with the express
| anguage of Labor Code section 5500.5, subdivision (c), Garcia in
fact nade an el ection to proceed against "one or nore" of his
enpl oyer's workers' conpensation insurers, in this instance al
such carriers. Garcia successfully proved his claimagainst
those carriers elected. Thus, the award was required to be joint
and several by case |aw and by statute.

In sum Garcia's enployer and nore than one solvent carrier
were found liable for Garcia's single cunulative injury. Each
such carrier was obligated to discharge fully the enpl oyer's

liability to Garcia for his entire disability during the

10



cunul ative injury period. Hence, the Board properly ordered a
joint and several award agai nst Industrial and SClF.
B
Apportionnment of Liability

| ndustrial contends no statutory basis existed for relieving
CIlGA of its asserted obligation to make paynents on behal f of
I iabl e but insolvent insurer Pacific. W disagree.

"ClGA was created by legislation in 1969 [citation] to
establish a fund fromwhich insureds could obtain financial and
| egal assistance in the event their insurers becone insolvent,
i.e. '"to provide insurance against "loss arising fromthe failure
of an insolvent insurer to discharge its obligations under its
insurance policies.” [CGtation.]'" (lsaacson v. California Ins.
Guarantee Assn., supra, 44 Cal.3d at p. 784.) "CIGAis not, and
was not created to act as, an ordinary insurance conpany.
[CGtation.] It is a statutory entity that depends on the
Guarantee Act for its existence and for a definition of the scope
of its powers, duties, and protections.” (Ild. at p. 786.) "CIGA
i ssues no policies, collects no prem uns, nmakes no profits, and
assunmes no contractual obligations to the insureds.” (I1d. at p.
787.) "CIGA' s duties are not co-extensive with the duties owed
by the insolvent insurer under its policy.” (R. J. Reynolds Co.
v. California Ins. Guarantee Assn., supra, 235 Cal.App.3d at p.
601.) Instead, CIGA' s authority and liability in discharging

"its statutorily circunscribed duties" are limted to paying the

11



anount of "covered clains." (lIsaacson v. California Ins.
Guarantee Assn., supra, at p. 786; Ins. Code, 8§ 1063.1, subd.
(a).) CIGA "is authorized by statute to pay only 'covered
clainms' of an insolvent insurer, those determ ned by the
Legislature to be in keeping with the goal of providing
protection for the insured public. ([Ins. Code,] 8§ 1063.2, subd.
(a).)" (R. J. Reynolds Co. v. California Ins. Guarantee Assn.,
supra, at p. 600.) CIGA has the statutory authority to "deny a
noncovered claim" (Ins. Code, 8 1063.2, subd. (b).)

"Since 'covered clains' are not coextensive with an
i nsolvent insurer's obligations under its policies, ClGA cannot
and does not '"stand in the shoes" of the insolvent insurer for
all purposes.” [CGtation.] Indeed, CIGA is 'expressly
forbidden' to do so except where the claimat issue is a 'covered
claim' [Ctation.] It necessarily follows that CIGA's first
duty is to determ ne whether a claimplaced before it is a
‘covered claim'" (Saylin v. California Ins. Guarantee Assn.,
supra, 179 Cal.App.3d at p. 262.) "It is unequivocally clear the
scope of CIGA' s rights and duties turns on the definition of
‘covered claim'" (1bid.)

| nsurance Code section 1063.1, subdivision (c)(1), defines
"covered clains" as "the obligations of an insolvent insurer

i nposed by law and within the coverage of an insurance
policy of the insolvent insurer . . . which were unpaid by the

insolvent insurer . . . for which the assets of the insol vent

12



insurer are insufficient to discharge in full [and] in the case
of a policy of workers' conpensation insurance, to provide

wor kers' conpensation benefits under the workers' conpensation
law of this state . . . ." The statute then proceeds to
enunerate in subdivisions (c)(2) through (c)(12) specific types
of clains not constituting "covered clains."

Subdi vision (c)(9) of Insurance Code section 1063.1
provides: "'Covered clains' shall not include (i) any claimto
the extent it is covered by any other insurance of a class
covered by the provisions of this article available to the
claimant or insured . . . ."9 "Cases interpreting this | anguage
have established that where an insured has overl appi ng i nsurance
polices and one insurer becones insolvent, the other insurer,
even if only a secondary or excess insurer, is responsible for
paying the claim |In other words, CIGA 1Is an insurer of last
resort and does not assume responsibility for claims where there
is any other insurance available.” (R. J. Reynolds Co. v.
California Ins. Guarantee Assn., supra, 235 Cal.App.3d at p. 600,
italics added.) However, asserting solvent insurers Industrial
and SCI F provided coverage for Garcia's enployer during a
different tine period than insolvent carrier Pacific, Industrial

contends cases such as R. J. Reynolds Co. v. California Ins.

S Wor kers' conpensation insurance is a class of insurance
covered by the provisions of the ClGA statutes. (Ins. Code,
§ 1063, subd. (a).)

13



Guarantee Assn., supra, are distinguishable as involving multiple
policies with coverages overlapping in tinme. Hence, contending
no "other insurance" covering the sane tinme period as Pacific's
policy was available to allow di smssal of Cl GA under |nsurance
Code section 1063.1, subdivision (c¢)(9), Industrial concludes the
WCR correctly assigned proportionate liability anong the

i nsurance carriers providing Garcia's enployer with coverage
during the liability year.® We disagree.

CIGA' s "statutory duty” is to provide "insolvency insurance
to pay sonme (but not all) clainms arising out of an insurance
policy of an insolvent insurer.” (Interstate Fire & Casualty
Ins. Co. v. California Ins. Guarantee Assn., supra, 125
Cal . App. 3d at p. 908, italics added.) Further, in creating Cl GA
the Legislature "chose to provide a limted formof protection
for the public, not a fund for the protection of other insurance
conpani es fromthe insolvencies of fellow nenbers.” (California
Union Ins. Co. v. Central National Ins. Co., supra, 117
Cal . App. 3d at p. 734; accord lIsaacson v. California Ins.
Guarantee Assn., supra, 44 Cal.3d at p. 785; Central National

Ins. Co. v. California Ins. Guarantee Assn. (1985) 165 Cal . App. 3d

6 In determ ning that I nsurance Code section 1063.1
subdivision (c)(9), was "not applicable,” the WCR stated: "The
ot her insurance in this case does not cover the period insured by
Pacific States Casualty Conpany. The period fromJuly 1, 1991

t hrough Cct ober 26, 1991, is covered by Pacific States Casualty
Conmpany only. Any liability that Industrial Indemity and State
Conmpensation Insurance Fund insure is for their particular share
of the cumul ative trauma under their policies of insurance."”

14



453, 458; Interstate Fire & Casualty Ins. Co. v. California Ins.
Guarantee Assn., supra, at pp. 909-910, 912.) Accordingly, as
noted by one appellate court, various subdivisions of |Insurance
Code section 1063.1 express the "statutory intent not to use Cl GA
funds to pay the insolvent's obligations to other

insurers . . . ." (Interstate Fire & Casualty Ins. Co. v.

California Ins. Guarantee Assn., supra, at p. 909; see, e.g.,

Ins. Code, § 1063.1, subd. (c)(4)’.)

Simlarly, subdivision (c)(9) of Insurance Code section
1063.1 also reflects the statutory intent not to use Cl GA funds
to pay an insolvent insurer's potential obligations to solvent
insurers. Reasonably read, the statute indicates that a claim
does not rise to the level of a "covered claini where other
i nsurance providing the required coverage is available to either
the claimant or the insured. Here, solvent insurers |Industrial
and SCI F provided coverage to Garcia's enpl oyer during the
liability period for curulative injury prescribed in Labor Code
section 5500.5, subdivision (a). Garcia proved his cumul ative
injury against his enployer, Industrial and SCIF. Hence, even
t hough Garcia's enployer's three workers' conpensation policies

did not overlap chronologically, Industrial and SCIF were jointly

7 | nsurance Code section 1063.1, subdivision (c)(4), provides
in relevant part: "'Covered clains' shall not include any
obligations to insurers, insurance pools, or underwiting
associations, nor their clainms for contribution, indemity, or
subrogation, equitable or otherw se . "
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and severally liable to Garcia for his entire disability during
the statutory liability period. (City of Torrance v. Workers*
Comp. Appeals Bd., supra, 32 Cal.3d at pp. 374-375; Fireman®s
Fund Indem. Co. v. Ind. Acc. Com., supra, 39 Cal.2d at p. 835;
Flesher v. Workers®™ Comp. Appeals Bd., supra, 23 Cal.3d at p.
327; Colonial Ins. Co. v. Industrial Acc. Com., supra, 29 Cal.2d
at p. 82; General Accident Ins. Co. v. Workers®™ Comp. Appeals
Bd., supra, 47 Cal.App.4th at p. 1145; Marsh v. Workmen®s Comp.
App. Bd., supra, 257 Cal.App.2d at pp. 578-579; Lab. Code,
8 5500.5, subd. (c).) Since such "other insurance" provided by
| ndustrial and SCIF was thus available to cover Garcia's benefit
award, ClGA was statutorily prohibited from nmaki ng any paynent
toward his award. (Ins. Code, 8§ 1063.1, subd. (c)(9).)

In sum the Legislature did not intend ClGA to defray or
di m nish the responsibility of other carriers. Instead, the
Legislature intended CIGA to benefit claimants ot herw se unabl e
to obtain insurance in paynent of their clainms. Here, insurance
ot her than insolvent Pacific's policy was available to satisfy
the enployer's liability to Garcia, to wit, the policies of
solvent carriers Industrial and SCIF. Garcia had the substantive
right to collect his entire benefit award from Industrial and
SCI F since each was jointly and severally liable. Since Garcia's
benefits claimwas fully protected by solvent insurers Industrial
and SCIF, both Garcia and his enpl oyer had "other insurance”

avail able within the neaning of Insurance Code section 1063.1

16



subdi vision (c). Hence, the award favoring Garci a agai nst
I ndustrial and SCIF did not constitute a statutorily-defined
"covered claim" (1d. at subd. (c)(9).) Accordingly, the Board

properly determ ned Cl GA had no statutory liability for any

portion of Garcia's award.8

C

O her Contentions
(i)
Citing a statutory provision prohibiting an enpl oyee from

el ecting to proceed against an illegally uninsured enployer in a
cl ai m of occupational disease or cunulative injury (Lab. Code,
8§ 3716, subd. (b)), Industrial and SCIF note that Labor Code
section 5500.5, subdivision (c), does not contain any
"correspondi ng provision" forbidding the enpl oyee fromelecting
to proceed against ClGA or otherwise allowing CIGA to "escape
l[tability." However, contrary to the contention of |ndustrial
and SCI F, Labor Code section 3716, subdivision (b)'s limtation
on proceedi ngs under the independent statutory schene invol ving

uni nsured enpl oyers has no bearing on the neani ng of Labor Code

8 We note that if Garcia had elected to proceed only agai nst
| ndustrial and succeeded in proving his cunulative injury, he
woul d have received an award for all his benefits and I ndustri al
woul d have been obligated to pay the entire award. Although

I ndustrial would have had the right to institute supplenenta
proceedi ngs agai nst other carriers for contribution (Lab. Code,
8 5500.5, subds. (c) & (e)), such proceedings would not lie

agai nst Cl GA due to Insurance Code section 1063.1, subdivision
(¢c)(4). (E. L. White, Inc. v. City of Huntington Beach, supra,
138 Cal . App. 3d at pp. 370-372.)
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section 5500.5, subdivision (c). Moreover, as discussed, the
basis for CIGA's freedomfromliability to Garcia is |Insurance
Code section 1063.1, subdivision (c)(9), not Labor Code section
5500. 5, subdivision (c).

(i)

CWCl contends the statutory interpretation underlying the
Board's holding "will frequently |lead to inconsistent and absurd
results" in situations involving self-insurers or settlenents.
However, CWClI's contention goes beyond the circunstances
presented on this record and is essentially speculation. Such
contention would nore appropriately be addressed to the
Legi sl ature.

D
Concl usi on

The Board correctly rescinded the award agai nst Cl GA and

properly inposed joint and several liability on Industrial and
SCl F.
|V
DI SPOSI TI ON

The order of the Board rescinding the workers' conpensation

referee's award and substituting its own award is affirned.

KREMER, P.J.
VE CONCUR  WORK, J.
McDONALD, J.
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